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SENATE BI LL 5637

St ate of WAshi ngt on 58th Legislature 2003 Regul ar Sessi on
By Senators Kohl-Welles, Schm dt, Kastama, Fairley and Jacobsen

Read first time 02/03/20083. Referred to Commttee on GCovernnent
Operations & El ections.

AN ACT Relating to review of proposed initiative neasures; and
addi ng new sections to chapter 29.79 RCW

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. After a proposed initiative neasure to the
people or a proposed initiative neasure to the legislature is filed
wth the secretary of state, but not |ess than one hundred twenty days
before the election at which the proposed neasure will appear on the
ballot, the secretary of state nmy request an opinion as to the
constitutionality of the proposed neasure, by transmtting the request
in witing to the attorney general. Upon recei pt of such a request,
the attorney general shall transmt it inwiting to the ballot neasure
review commttee created in section 2 of this act w thout expressing an
opinion on the nerits of the question presented.

NEW SECTION. Sec. 2. The ballot neasure review conmmttee is
created, to be appointed by the attorney general, and consisting of
three regular nenbers and not nore than two alternate nenbers. Each
regul ar and alternate nenber nust neet at |east one of the follow ng
qualifications: (1) Prior service as a justice of the suprene court,
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a judge of the court of appeals, or a judge of the superior court; (2)
current or recent service as a professor or teacher of constitutional
|aw at an accredited |law school; or (3) adm ssion to practice in the
courts of this state for at l|east ten years, wth denonstrated
experience analyzing constitutional |aw issues. The conmttee is a
class three group for purposes of nenber conpensation and expense
rei nbursenent under chapter 43.03 RCW Expenses and conpensation for
commttee nenbers will be paid through the attorney general's office.

NEW SECTION. Sec. 3. (1) Wen the attorney general transmts to
the ball ot measure review commttee a request for an opini on concerning
the constitutionality of a proposed initiative neasure, the three
regul ar nmenbers of the comnmttee will constitute a review commttee to
research and prepare a response to the request. |f one or nore regul ar
menbers is unable to serve, or is disqualified from reviewing a
particul ar nmeasure, one or nore alternate nenbers may serve instead.
A nmenber is disqualified if he or she: (a) Has a substantial, personal
economc interest in the enactnent or rejection of a neasure; (b) has
participated, or is currently participating, as an advocate for or
against a neasure on its nerits, either directly or as an attorney; or
(c) has participated, or is currently participating as an advocate for
or against a simlar ballot measure or simlar |egislation introduced
in the legislature, either directly or as an attorney. The review
commttee shall conduct such research and inquiries as it deens
appropriate, may solicit and consider briefs or argunents submtted on
the questions presented, may conduct one or nore public hearings to
collect information to assist in the preparation of an answer, and may
meet fromtine totine to deliberate in preparing its conclusions. The
attorney general's office shall not take any position on the questions
before the commttee, but may provide the commttee with background
information at the commttee's request.

(2) I'n responding to a request, the conmttee may consi der whether
a neasure is, on its face, consistent with the Constitution of the
state of Washington and with the Constitution, laws, and treaties of
the United States, taking into account the case precedents and ot her
materials avail abl e. The conmttee is not required to conment on
constitutional issues that are not apparent on the face of the neasure,
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or that would arise only in unusual circunstances, or that woul d affect
only a small category of potential applications of the neasure.

(3) Wien a proposed neasure is the subject of an opinion request
made under section 1 of this act, the commttee shall prepare a witten
report in response to the request, to be transmtted to the secretary
of state not less than ninety days before the proposed neasure wl|
appear on the ballot. The report nust include a sunmary contai ni ng not
nore than one hundred words. |If a majority of the commttee review ng
a neasure has reached a firm conclusion that the proposed neasure, or
sone substantial portion of it, would be held unconstitutional if
enacted, the report nust be headed with a summary so stating.
O herwise, the commttee may summarize its findings in another
appropriate manner, such as by stating that the commttee believes the
proposed neasure woul d withstand constitutional challenge, or that the
commttee could not reach a firmconclusion as to the constitutionality
of the proposed neasure. |In addition to the summary, the conm ttee may
include in the report such additional analysis as it deens appropri ate.
The comm ttee's report nust be signed by those who prepared it, and may
i nclude concurring and dissenting remarks by nenbers of the review
comm ttee.

(4) Each report prepared under this section nust be transmtted
i medi ately to the secretary of state and to the attorney general. The
report and its conclusions constitute the opinion of the coomttee, and
not the opinion of the attorney general, on the questions presented.

NEW SECTION. Sec. 4. The deliberations of the ballot mneasure
review commttee conducted under section 3 of this act are exenpt from
the Open Public Meetings Act, chapter 42.30 RCW

NEW SECTION. Sec. 5. If the ballot neasure review conmttee has
provided a report on a proposed ball ot nmeasure under section 3 of this
act, and if the neasure qualifies for placenent on the ballot, the
secretary of state shall publish the summary of the report in the
voters' panphlet prepared for the election at which the people wll
vote on the proposed neasure. The summary nust appear inmmediately
bel ow or adjacent to the explanatory statenent on the neasure, but nust
not be a part of the explanatory statenent. The summary nust be
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acconpani ed by the statenent: "This summary was prepared by the state
Bal | ot Measure Review Conmttee and does not represent the finding of
a court or the opinion of the attorney general."

NEW SECTION. Sec. 6. (1) If the ballot nmeasure review conmttee
publishes a report in which a mgjority of the commttee finds that a
proposed initiative neasure would likely be held unconstitutional, a
person dissatisfied wwth the report may seek direct reviewin the state
suprene court by petition filed within five days, excluding Saturdays,
Sundays, and |egal holidays, after the report is transmtted to the
secretary of state. A copy of the petition nust be served on the
secretary of state. If the petitioner is sonme person other than the
sponsor of the proposed initiative, a copy of the petition nust al so be
served on the sponsor.

(2) The suprene court shall forthwith consider whether the report
conpared by the conmmittee is fair and reasonable in |ight of applicable
existing |aw After conducting such proceedings as it my deem
appropriate, the court may (a) dismss the petition, (b) grant the
petition and enjoin the inclusion of the summary of the report in the
voters' panphlet, or (c) direct that the summary be nodified as
directed by the court. The suprene court's review of a report and
resulting decision may not be construed or cited in other cases as a
decision on the constitutionality of the proposed initiative measure,
nor does the conduct of judicial reviewunder this section preclude any
court from subsequently considering the constitutionality of the sane
or a simlar neasure in a case or controversy arising after the
enact nent of the |egislation.

(3) Except as set forth in this section, the reports of the ball ot
measure review commttee are not subject to judicial review

NEW SECTION. Sec. 7. Sections 1 through 6 of this act are not
intended to provide a person with a basis for seeking to have a
proposed ball ot neasure excluded fromthe ballot based on an argunent
that such a nmeasure would, if enacted, be unconstitutional.

NEW SECTION. Sec. 8. The attorney general nay adopt rules to
i npl enent sections 1 through 7 of this act.
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